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Business Method Patents:
The Sky Is NOT Falling

Wayne P. Sobon
Founder, New Economy Patents
Director of Intellectual Property, Accenture
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The Problem?

A FEpidemicoof patent lawsuits
A Business method patents afi t h rt@sgstem

A Existingtestsfi i n s u f td weed oat urt-patentable,
old, abstract ideas

A The patent system c a n 6 tcorrece | f

A Eliminating business method patents needed to help eradicate
patent nAtroll so
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The Reality

In a vibrant, growing pro-innovation
environment, annoying Aacorns

head,
but the truth 1 sé.

A NO EPIDEMIC of patent lawsuits
A Business method patents are NOT a significant THREAT

A Existing tests ARE SUFFICIENT to weed out un-patentable
abstract ideas
A The patent system |S SELF-CORRECTING

A Elimination of business method patents will NOT SOLVE
Atroll o I ssues
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The U. S. Patent System
eExcept for AlIl Ot he

AnWe could not | ook 1 nto the
day, without being astonished at the numerous
advertisements of articles for which patents had been
granted¢éo

NThe number o f fri

ol ous art
are obtai ned 1 s, | ndeed

: a m

Lord Chief Justice Kenyon, 1791, fn Observations on
Patent so
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Wh a t @ds . .

A Story:

There was a Burslem potter named Ralph
Shaw, who had a patent for decorating
earthenware that basically covered just the
use of a thick slip of flint and pipe - clay.
The combination of those ingredients was
perhaps novel, but they were simply

existing, very commonly used elements . . .



4

76 A

NewEconomyPatents.org | # ok
L=
y J
’ R - L

... I1s New Again

of Ral ph] Shaw . . . unwil ||
practices of the business, and to brook any
appearance of competition . . . was constantly

objecting fo every trifling iImprovement , as an
Infringement on his patent, and threatening his

neighbors with suits in equity, to protect his sole

rights, till at length self - defence urged them to

bear the expenses of a suit he had commenced

against John Mitchell , to try the validity of the
patent, at Stafford, I n 173

Inventing the Industrial Revolution: The English
Patent system, 1660-1800, Christine
MaclLeod, 1988, p. 71
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Myth-Busting

Myth: Facts:

A fEpidemico o f A Growth in patent
patent litigation echoes growth
lawsuits in ALL litigation

A Rate of all litigation tied
to economy

A History shows courts
and patent system rev
up in times of major
Industrial change
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Patent Litigation Echoes General Litigation Rate

Federal Court Stats
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Sources: Admin. Office of U.S. Courts annual reports, for 2007
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Rate of Litigation Tied to Economy
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Sources: http://www.iii.org/financial2/today/gdp/ and http://www.iii.org/financial2/chartindex/#; http://usinfo.state.gov/products/pubs/economy-in-brief/page3.html;
http://www.eto.org.uk/EUSTATS/graphs/93-99.html ;http://www.nationsencyclopedia.com/economies/Americas/United-States-of-America.html
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Rate of Litigation Tied to Economy
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Courts Focus on Patents in Times of Industrial Change
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— Patenté
Source: Stanford Law School Conference on Intellectual Property Law and Biosciences, September 15, 2006
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Evidence Does Not Support a Patent Office

or System that is Out of Control

A Patent filings routinely spike during periods of industrial growth

I Patent filings reached recent peak of 9.5% growth in 2005, but now
down to longer term average of 7.1%

I Other peak periods: 9.1% (1968), 9.3% (1988-1989), 11.9%
(1995), 10.5% (1997-2001)

A Patent pendency is rather high now but has been equally high in
the past

I Currently at 3.4 years

I Butwas 3.6 years in 1952, and EPO is currently 3.6 years, Japan
2.8 years

A Business method examination now at very low allowance rate

I ~20% (from a | -©5) compared withbabout 50% b
patents overall

From What is Patent Quality---A Mer chant BancoMaladkaavsksdh & c t |
Barney, J., Les Nouvelles, Vol. XLIII no. 2, June 2008
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Myth-Busting

Myth: Facts:

A Business
methods/processes and
financial engineering are
the New Frontier of the
global economy

A Patent protection supports
R&D that drives new
economy

A Business method
patents are a
Nt hrtesystem |
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Déja Vu?

NThe patent office now canno
for programs because of the lack of a classification
technique and the requisite search files. Even if these
were available, reliable searches would not be feasible

or economic because of the tremendous amount of
prior art being generated. 0

Report of the Presidentos Commi

1966
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The New Frontier: Business Methods and
Financial Engineering |||"-

A Industrial Engineering and Financial Massachusatis
Engineering are now Technology
established, recognized fields of engyin

@2  and innovation Bel“keley

CoLuMBIA

Universityd Accenture and RDC discussed nature of
these disciplines in their amicus briefs for
Bilski

STANFORD

UNIVERSITY
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Software and Business Processes are at the
Heart o f t hhe NNew Econon

Process & software innovations often even more than hardware
Intellectual, not physical assets, create value and dictate strategy

T —

l h’l. ( LTS ki\,t.o R I
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Other New Economy IP and Patenting Examples

A Financial systems and models

A Digital system architecture

I Making combinations of commodity components
(Aparticul ar matdki neso??)

I Cell/smart phones, TiVo, home video
A Internet-based businesses

A Hosted, centrally-provided business applications

Critical Element: The ldeaovert he A Thi

n
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Combuter-ReIated Services are Rapidly
Becoming a Key Part of ALL Company R&D

Expenditures

Estimated Share of Computer-related Services in
Company Funded R&D

20
5 —
0 I I I I I I I I I I I T T T T T |
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> > O O O O ) Q Q
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A3.8% to 14.3% from 1987 to 2003

Source: NSF Science and Engineering Indicators 2006
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IP Protection and

Innovation & Economic Growth

A Statistics can say -
nearly anything

I Causality is very difficult /

0.15

A Patent Fallure. 005 Year 2001 2002 2003 (4
I Argues system broken:
we spend $12 B for

Software Patent Growth

$4 B in patent value

i But é-elfited spend alone was
$1.55 trillion in 2007

A If all $4 billion of patent value was just for IT innovation, THAT
would be a patent failure --- stats clearly undervalue patent system

Sources: US Granted Software Patents by Year, USPTO Website, Geoff Dallimore http://en.wikipedia.org/wiki/lmage:US_granted_software patents.png;

u. S. Census Bureau, 2005 Service Annual Survey, I nf or mat ii &stimafed Revanuearsl Sec't
Inventories for Employer Firms: 2001 Through 2003; U.S. CenSeutsoBud ehl0Tadad
Publishers i Estimated Revenue, Expenses and Inventories: 2004 and 2005; Forrester Research
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Myth-Busting

Facts:

A fAny new and useful
. pr oc e $SC&aol

Myth:
A Existing tests

Ai nsuftbi @ 0 A5 U £ Ul

_ | AUseful, concrt
Wetedtolkl)tI un State St. Bank
patentable A Issues of poor quality or silly

abstract ideas? patents addressed by

other, more strict

reguirements: §
102, 103, 112
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Smal | | mprovement Paten

Railroad spike patents (1870to 1885),..,

RAILROAD SPIKE,
Patented Mar, 31, 1885.

G. B. SANDERS.
Spiks, Spike. No. 314,862,
rrrrrrr 161,07 Pateated April 13, 1875. Xo. 159 61 . Patented Fer. 3, 1375
Figia Prga Fepa. sl

K |

Railroad Spikes.
............

G. N. SANDERS, Ir.

Spikes.
No. 142,284, = Patented August 26,1873

...1.||||||HE|H|||||iHH““”“ ‘ |

No.158,665.




